DRAFT - A.l. Study Group Analysis on the Application of the Code of Professional Responsibility for Arbitrators
of Labor-Management Disputes to an Arbitrator’s Use of Generative A.l. (KDG 04-01-2025)

ISSUE: What are the ethical implications of an arbitrator’s use of generative Artificial
Intelligence (A.l) in arbitration proceedings, and how should arbitrators ensure
compliance with the Code of Professional Responsibility for Arbitrators of Labor-
Management Disputes (the “Code”)?

CODE PROVISIONS:

o Part 1.A: Essential personal qualifications of an arbitrator, including honesty,
integrity, impartiality, and general competence in labor relations matters.

o Part 1.C.a: An arbitrator’s responsibility to keep current with principles, practices,
and developments relevant to their field of practice.

e Part 2.B: Required disclosures.

e Part 2.C: Privacy of arbitration proceedings and the duty to maintain
confidentiality.

o Part 2.G: Reliance on other awards or independent research in decision-making.
o Part 2.H: Use of assistants and delegation of decision-making functions.

o Part 2.K: Fees and expenses, including the duty to keep charges reasonable and
consistent with the nature of the case.

ANALYSIS:

The increasing availability and capabilities of generative A.l. tools raise questions about
the use of those tools by arbitrators in a manner consistent with the Code. The
Committee provides the following guidance based on the state of the relevant
technology as of the publication of this advisory opinion.

It is consistent with the Code for an arbitrator to exercise discretion to decline to use A.l.
tools in their own practice, whether generally or for a particular case, even if the
arbitrator’s use of that tool would result in cost savings to the parties, if, in the
arbitrator’s view, the use of the tool would be inconsistent with the Code.

Under Part 1.A, an arbitrator’s use of generative A.l. must not compromise their honesty,
integrity, or impartiality. For example, using a generative A.l. tool to review and engage
with the evidentiary record, as with summarization tools, could be consistent with Part
1.A, as long as the arbitrator carefully reviews and verifies the output to ensure accuracy,
completeness, and relevance. However, relying solely on A.l.-generated content without
proper review and verification would be inconsistent with Part 1.A, as it could introduce
bias or prejudice into the decision-making process. Arbitrators should consider critically
not only those relevant biases that may be unintentionally introduced in to A.l.-
generated outputs (for example, as a result of the materials on which the tool has been
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trained), but also those relevant biases that may be intentionally introduced into A.l.-
generated outputs in order to advance the political, business, or other interests of the
entity that produced or provides the generative A.l. tool. An arbitrator’s failure to
account for these biases in their use of a generative A.l. tool may, among other things,
give rise to a disclosure obligation under Part 2.B if the arbitrator comes to believe that
their use of the tool might reasonably raise a question about their impartiality.

Part 1.C.a requires arbitrators to stay current with developments in their field, including
the use of technology like generative A.l. Arbitrators should educate themselves on the
capabilities and limitations of these tools to ensure they are using them effectively and
responsibly. For instance, attending a seminar or workshop on the use of A.l. in
arbitration would be an appropriate means for an arbitrator to stay current, while failing
to disclose their lack of familiarity with A.l. tools when using them in a case could be
impermissible.

Regarding confidentiality, under Part 2.C, arbitrators must maintain the privacy of
arbitration proceedings when using generative A.l. tools. For example, using a cloud-
based A.l. tool to analyze evidence or draft an award could be consistent with Part 2.C if
the arbitrator ensures that the data is properly secured and protected from
unauthorized access. However, sharing confidential information about a case, including
record evidence, the parties’ written arguments, and/or the final opinion and award or
iterations thereof, with an A.l. tool or vendor without proper safeguards would be
impermissible.

When relying on generative A.l. for research or analysis, arbitrators should be mindful of
Part 2.G, which governs reliance on other awards or independent research. With respect
to independent research in particular, arbitrators should remain mindful of the
circumstances under which reliance on independent research may — or may not — be
appropriate. When circumstances otherwise permit independent research, arbitrators
must assume full personal responsibility for their decisions and ensure that any A.l.-
generated output is carefully reviewed and verified to prevent undue influence and
inaccuracy. For instance, the use of an A.l tool to identify relevant precedents and
analyze their applicability to the case at hand could be consistent with Part 2.G, as long
as the arbitrator critically evaluates the output, ensures that the output is both accurate
and complete, and the arbitrator makes an independent decision in the case.

Under Part 2.H, arbitrators are prohibited from delegating decision-making functions to
assistants without the consent of the parties. The use of generative A.l. tools may raise
similar concerns, as these systems can perform tasks that might be considered decision-
making functions. Whether an arbitrator’s use of an A.l. tool to draft an award or
opinion would be consistent with Part 2.H, even if the arbitrator carefully reviews and
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edits the output, should be considered broadly and holistically. One should evaluate the
extent to which not only the final holding, but also the determinations of evidentiary
relevance and weight, the resolution of credibility disputes, the assessment of the merits
of the parties’ arguments, and the reasoning and analysis on which the holding is
premised can be properly said to have remained within the exclusive control and
judgment of the arbitrator. All of these represent aspects of the decision-making
functions of the arbitrator that are interwoven into the arbitrator’s opinion and award.

Finally, regarding fees and expenses under Part 2.K, arbitrators must ensure that their

use of generative A.l. tools does not result in unreasonable or excessive charges to the
parties. Arbitrators should ensure that any cost savings associated with the use of A.l.
tools are passed on to the parties.

Regarding A.l.-related disclosures more generally, including under Part 2.B, the Code
does not impose a general obligation on the part of an arbitrator to disclose the
arbitrator’s appropriate and Code-compliant use of a generative A.l. tool. There may,
however, be unique situations where disclosure is expressly required, including as
indicated elsewhere in this analysis. Analogies to certain examples of conduct
addressed under the Code — including the appropriate use of an assistant under Part
2.H, which does not typically require disclosure, and an arbitrator’s suggestion to the
parties of a greater allocation of decision-making responsibility to an assistant or
associate, which necessarily involves disclosure to the parties — may be instructive in
determining the extent of an arbitrator’s obligation to disclose their use of an A.l. tool.
Nevertheless, in general, an arbitrator’s use of an A.l. tool in an appropriate and Code-
compliant manner will not result in a disclosure obligation under the Code, although an
arbitrator may choose to make disclosures regarding their use of A.l. to the parties even
where the Code does not so require.

In many instances, the determination of whether an arbitrator’s use of a generative A.l.
tool may be consistent with the Code is dependent on an analysis of whether the
arbitrator has observed appropriate safeguards for the privacy and confidentiality of
information, including as to record evidence, briefing, and the opinion and award itself;
and whether the arbitrator has retained independence of judgment and decision-
making function in their use of the A.l. tool, including whether the arbitrator has
sufficiently reviewed the A.l.-generated output for accuracy, completeness, relevance,
and the absence of relevant bias. As with many determinations concerning the
application of the Code to arbitral practices and conduct, that analysis is — in the first
instance — reserved to the arbitrator’s sound judgment.
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EXAMPLES OF USES OF GENERATIVE A.l. THAT MAY BE CONSISTENT WITH THE
CODE:

o Utilizing an A.l.-powered tool to help organize and manage the review of record
evidence, such as document review or data analysis, accompanied by the
arbitrator’'s meticulous verification of the accuracy, completeness, and relevance
of the A.l.-generated outputs.

e Where the arbitrator's engagement in independent research is otherwise
consistent with the Code, using a generative A.l. tool to assist with research, such
as identifying relevant case law, accompanied by the arbitrator’s careful review of
the accuracy and completeness of the A.l.-generated outputs.

e Employing an A.l. system to aid in drafting non-substantive parts of an award,
such as formatting, grammar checks, or revisions to arbitrator-drafted text.

EXAMPLES OF USES OF GENERATIVE A.l. THAT APPEAR TO BE INCONSISTENT
WITH THE CODE:

e Issuing a decision or award that incorporates A.l.-generated output where the
arbitrator has failed to independently exercise their decision-making function
and/or where the A.l.-generated output has not been carefully reviewed for
accuracy, completeness, and relevance and where the arbitrator has failed to
consider relevant biases incorporated into the A.l.-generated output.

» Sharing confidential information about a case with an A.l. tool or vendor without
proper safeguards.

 Billing parties for the amount of time that the arbitrator would have spent on a
task but for the use of an A.l. tool.

Page 4 of 4



